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InfoHighway Communications Corporation ("InfoHighway") submits these comments in

response to the Commission's Line Sharing Further NPRM1 in the above-captioned proceedings

concerning implementation of line sharing where an incumbent local exchange carrier ("ILEC")

has deployed fiber in the loop. InfoHighway is a leading integrated communications provider

that offers competitively priced, high-speed data and Internet services, principally utilizing digital

subscriber line ("DSL") technology, web hosting and website collocation services, and local and

long distance telephone services. InfoHighway provides its services in eleven major markets in

New York, Texas, New Jersey, Massachusetts, Pennsylvania, Maryland, and Washington, D.C.

Deployment 0/ Wireline Services Offering Advanced Telecommunications Capability and Implementation
o/the Local Competition Provisions o/the Telecommunications Act 0/1996, CC Docket Nos. 98-147, 96-98, Third
Report and Order on Reconsideration and Third Further Notice of Proposed Rulemaking in CC Docket No. 98-147,
and Fourth Report and Order on Reconsideration and Sixth Further Notice of Proposed Rulernaking in CC Docket
No. 96-98, FCC 01-26 (January 19, 2001) ("Line Sharing Further NPRM').



I. ILECS SHOULD BE REQUIRED TO OFFER A UNE-DATA PLATFORM

A. CLECS Would Be Impaired Without Access to a UNE-Data Platform

In the Line Sharing Further NPRM the Commission asks for comment on whether

CLECs would be impaired in their ability to provide service in the absence of the availability of a

UNE-data platform.2 The Commission has determined that its unbundling impairment analysis

"considers the totality of circumstances a requesting carrier will face ... ,,3 Under this standard,

InfoHighway is impaired in its ability to provide advanced services without the availability of a

UNE-data platform.

InfoHighway has previously brought to the Commission's attention the myriad

difficulties that it has faced in providing DSL service on a resale basis combined with its resold

voice service on the same line.4 Essentially, Verizon intends to continue its policy of not

permitting provision by a CLEC of voice and DSL service over the same line on a resale or

platform basis regardless of whether Verizon's DSL service is provided through a separate

affiliate or not.s Verizon suggests that the only way that InfoHighway can provide voice and data

service over the same line is to partner with another DSL provider, i.e. engage in line sharing

with another CLEC.6

Line Sharing Further Recon, para. 64.

Line Sharing Order, para. 51.

Letter from DSLnet, Inc. and InfoHighway Communications Corporation to Hon. Michael K. Powell,
February 5,2001. (attached)

Letter from Veronica Pellizzi, Verizon to InfoHighway Communications Corporation, February 13, 2001.
(attached).

6 Ed.
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InfoHighway submits that a CLEC is impaired in its ability to provide DSL service if the

only way it can do so on a line shared basis is to obtain collocation space, install splitters, or

partner with CLECs. CLECs are not realistically able, as an economic or practical matter, to

obtain collocation space and/or install splitters in order to provide both voice and DSL service

whenever a customer decides it wants voice service from InfoHighway in addition to DSL

service. InfoHighway currently serves thousands of voice customers in its markets covering a

wide geographic area. This area is served by dozens (if not hundreds) of central offices from

Verizon and SBC. While it is feasible to collocate in central offices with a larger concentration

of our customers, it is not feasible to collocate in central offices with only few customers. The

Commission has recognized that "impairment with regard to residential and small business

segments may be due 'in part, to the cost and delay of obtaining collocation in every central

office where the requesting carrier provides service using unbundled loops. '" 7 Similarly,

installation of splitters in hundreds of central offices, with or without full collocation, is not

economically or practically possible.

It would also be absurd to suggest that CLECs are not impaired in their ability to provide

both voice and data service to a customer because they might be able to partner with another

CLEe. The impairment test, properly applied, should be used to assess whether an individual

CLEC could provide a service to customers, not whether CLECs joining forces could so so.

Moreover, it is not realistic to expect that CLECs which are essentially competitors in a local

market will want to "partner" to provide a service. In any event, CLECs do not have the same

ubiquitous footprint as ILECs and other CLECs' wholesale provisioning processes rely on ILEC

Line Sharing Order, para. 30 quoting Local Competition Order, para. 84.
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ordering systems. InfoHighway would also need to establish entirely new vendor relationships.

Therefore, partnering with other CLECs is infeasible. Instead, it would be far more feasible for

InfoHighway to provide DSL service by utilizing ILEC's advanced data offerings. InfoHighway

already has provisioning relationships with ILECs that could be used for this purpose.

Accordingly, the Commission should conclude that CLECs are impaired in their ability to

provide service unless they are able to provide voice and DSL service over the same line on a

platform basis.

B. A UNE-Data Platform Is Already Required Under Current Rules

In addition to the fact that CLECs would be impaired in providing advanced data services

without access to a UNE-data platform, InfoHighway submits that a UNE-data platform is

already required under the Commission's rules. Section 51.315(b) of the Commission's rules,

prohibits ILECs from separating network elements that the ILEC currently combines.8 This rule

is the basis for the current requirement that ILECs must make available the voice UNE-platform

and it applies with equal force to combinations ofUNEs used to provide data or advanced

services. Since ILECs currently combine the various network elements used in provision ofdata

and advanced services on a line shared basis, they may not uncombine them when a requesting

carrier seeks to obtain all of them as UNEs in a combined platform. In the context of line

sharing, this means that where an ILEC is offering DSL service through line sharing, the various

network elements used to provide this DSL service must be made available in a combined form.

47 U.S.c. Section 51.315(b).
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II. THE UNE DATA PLATFORl\'1 SHOULD BE DEFINED TO INCLUDE ALL
ATTACHED ELECTRONICS, INCLUDING THE SPLITTER

The Commission should define the UNE data platform to include all electronics attached

to facilities used to provide OSL on a line shared basis. In the UNE Remand Order, the

Commission defined the loop network element to include all features, functions, and capabilities

of the transmission facilities, including dark fiber and attached electronics (except those used for

the provision of advanced services, such as OSLAMs) owned by the ILEC between and ILEC's

central office the loop demarcation point at the customer's premises. 9 The Commission

excluded the DSLAM because an integral function of a DSLAM is the routing of packetized

data. 10 Splitters do not perform any routing functions. Moreover, the Commission has not

identified any attached electronics other than the DSLAM that should be excluded from the

definition of the loop. I I Accordingly, splitters are attached electronics that are part of the loop

network element that, in turn, must be provided as part of either any combination of network

elements that comprise either a voice or data UNE-platform.

In any event, InfoHighway endorses the Commission's suggestion that the UNE-data

platform could be defined to include "the loop (both feeder and distribution portions, whether

copper or fiber), attached electronics, line-cardIDSLAM functionality, ATM switching or its

UNE Remand Order, para. 167.

10 UNE Remand Order, 15 FCC Rcd at 3833-34, para. 303-304.

11 Deployment of Wireline Services Offering Advanced Telecommunications Capability, Implementation of
the Local Competition Provisions ofthe Telecommunications Act of1996, Order on Reconsideration and Second
Further Notice ofProposed Rulemaking in CC Docket No. 98-147 and Fifth Further Notice of Proposed Rulemaking
in CC Docket No. 96-98, FCC 00-297, released August 10, 2000, para. 122.
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equivalent, and transport.',12 This would include any splitter function incorporated in the

DSLAM.

InfoHighway stresses that the key to eliminating any impairment to CLECs in their ability

to provide combined voice and data offerings is elimination of the requirement that CLECs must

collocate splitters or partner with other CLECs. This can be accomplished by requiring ILECs to

provide the splitter as part of the UNE-data platform.

III. THE COMMISSION SHOULD DETERMINE THAT ILECS MUST MAKE
BOTH THE VOICE AND DATA PLATFORMS AVAILABLE
SIMULTANEOUSLY

The UNE voice and data platforms would permit a CLEC to provide voice and data

service, respectively, on a platform basis without collocating or installing splitters in each central

office that serves the CLEC's customer. Under current rules, CLECs may obtain the voice

UNE-platform and, if the Commission accepts InfoHighway's recommendation, will also be able

to provide data service on a platform basis. InfoHighway submits that there is no legal or policy

basis for artificially restricting a CLEC's ability to provide both data and voice service on a

platform basis simultaneously and on a line shared basis. The Commission should specifically

determine that CLECs may obtain the voice and data UNE-platforms and provide voice and data

service on the same line.

12 Line Sharing Further NPRM, n. 135.
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IV. CONCLUSION

For the foregoing reasons, the Commission should determine that ILECs must offer a

UNE-data platform, that the UNE-data platform includes the DSLAM and splitter functionality,

and that CLECs may simultaneously obtain the UNE voice and data platforms to provide voice

and data service over the same line on a line shared basis.

Eric J. Branfman
Patrick J. Donovan
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW
Washington, DC. 20007
(202) 424-7500 (tel)
(202) 424-7645 (fax)

Counsel for InfoHighway Communications
Corporation
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Mr. Joseph Gregori
ChiefExecutive Officer
InfoHighway Communications

Colporation
1333 Broadway
Suite 1001
New York, NY 1001&

Re; Wholesale Advanced ServiC&§

Dear Mr. Gregori:

Larry Babbio has asked that I respond to your letter ofJanuary 30, 2001, wriaen
on behalfofARC. NetwoIks, Inc. aDd its perent,lnfoHighway Communications
COIpOration. As explained below. your letter contains scvcral incorrect statemc:cts.
which this letter is intended to rectify. As acknowledged in your letter. VeriZOD bas
previously communicated these same points to your company in a letter dated July 21,
2000. and in response to the various ASCENT trade association filings that your
company supported.

As you knowJ pursuant to 1he FCC's order approving the merger ofBell Atlantic
and GTE. Verizon was required for a limited period of time to offer all Advanced
Services, including DSL, exclusively through one or more stnu.1:urally separated data
affiliates. One such affiliate, Verizon Advanced Data, 1rJc. ("'VADI"). fonnerly known as
Bell Atlantic Network DaI:a. presently offers DSL service pursu.aut 10 an interstate
exchange 8GOOSS taritIfI1ed with the FCC. Contrary to the assertions in your letter. VADI
does not restrict the resale of the service defined J:Jy the ren:ns oftha% tariff. Indeed,
VAD!'s existing customer base is almost entirely comprised ofInfonnation Service
Providers and other wholesale customers who are actively reselling VADrs DSL service,
as required by Section 2S1(bXI) of the Act
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Your letter further rrnrintains that VADI is obligated to make its DSL service
available for resale at the wholesalcdiscount:required by Section 251(c)(4) oftbe Act In
support ofthis argument. you cite to the recart decision ofthe U.S. Court ofAppeals
regarding SBC's separate daIa affiliate. Your reliance on that decision is misplaced.
EvCD ifVADI is to be regarded as a successor and assigu ofthe Verizon lLECs once the
court's mandate in that case issues. VADrs services are only subject to the resale
discount to the extent those services are offered at retail. The: DSL serviCC5 offered under
VADI's interstate tariffwere designed for the wholesale market and are marketed and
sold aJmost exclusively to Internet Service Providers and other wholesale customers. The
FCC has determined that such non-retail offerings are not subject to the wholesale
disccUIlt required by Section 251(cX4). even when offered by an ll..EC. Bell A.Tlantic
.ADSL TariffOrtkr, 14 FCC Rcdat 19246.

Your letter also complains that VADI has refused to provide its DSL~ to
A.R.C. for resaJe to certain ofA.R.C. '8 cu.stomers who are receiving msold voice service
from A.R.C.• or who in the future might receive voice service usiDg the UNE platform.
Under the terms ofits interstate exchange access tariff, VADI provides DSL service only
"over available copper facilities over which line sharing is available" to it. Pursuant to
cuncnt FCC IUles, line sharing is available from an [LEe on a loop only where that loop
is concurrently being used by that ILEe tc provide voice service directly to its end user
customer. Lim Shari'lgOrder. 14 FCC Red at 20941. In the situatioDs described in your
tetter, however, the ILECs from which VADI procures its loop facilities are oot providing
voice service to the c::nd users in question, and SO line sharing is not available on those
loops. VADI, therefore, is u:nable to offer the service to those customers ofA.R.C. under
the tenns ofVADI's interstate tariff.

The Verizon !LEes, ofcourse, currently do not preclude carriers like VADI from
partnering with voice carriers to engage in "line splitting" ammgements; i.e.,
arrangements in which a data carrier provides DSL services over the high frequency
specrrum of an unbundled xDSL compatible loop while a \'Oice carrier provides voice
services over the low frequency spectrUm of tbat unbundled loop. Although. VADI is
actively participating in the New York collaborative that is addressin, various line
splitting scenarios, at the present time it does not offer a DSL scrvK:e under its tariff
utilinng line splitting 8lTU1gements. (It is quite possible, though. that there are other
carriers who do so. and no1b.il:lg precludes A.R.C. from seekiDg to enter into line splitting
ammgements with those carrie'ls.)

In addition, in the same New YOlk coUaborative, the Verizon !LEes have recently
stated thaI they do not object as a policy matter to permitting competing camers to
provision DSL services over resold lines, even though there is no CUI'l"mt legal
requirement that they provide such a service. Because Verizon bas not fully investigated
how such arrangements could be provided, however, the Verizon !LECs are currently in
the process ofprcpming a draft service proposal for review by the CLEC community.
Although VADI has no current plans to amend its tariff to provide DSL service over such
arrangements. it will continue to participate in the indtl9tt'y discussions surrounding that
possibility, and I would encourage your company to do so as well.
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Finally, your lcUx:r complains tb8I resale orders submitted to VADI for DSL
service must utilize the same systems carrently being used by VAnI's other who1csale
cust~ rather than the sysleI11S being used by CLEC customers ofthe Verizon
Operating Telephone Compani~. Under the structural separation requiremenu of the
BA/GTE Merger Order, VADI is required tD use systems to create and maintain customer
records that are separate from the systems heine l.ISCd by iUi Opend:ing Telephone
Company affi.liates. (The conversion to these systems resulted in a te:lnpor.uy extension
ofthe orderina intervals for DSL service, as ~ited in your letter. but this a1fected all
VADI's DSL wstomers. and .D.Otjust A.R.C.) It is nor presently possible; therefore, for
A.R.C. to submit orders to VADI usiDg the same interfaces it uses to pIac.e orders with
the VcOz;on Operating Telephone Companies.

In. conclusion, although VADI does not eurremIy offer the service you would like
to receive. I would encourage your company to pmticipare along with VADI to the fullest
extent possible in the on-going collaborative in New Yotic.. Msny of the same issoes of
concern to your company will eventUally be addressed in that forum.

Very tIUly yours,

'I' .fl.~.~
:"1M~c. I

cc: Mr. Lawrence T. Babbio
Mr. Frederick D'Alessio
Mr. Paul Lacouture
Andrew D. Lipman, Esq.
Eric J. Branfman. Esq.

FEB 1S ' 211 0'3=45 ~.laB4
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February 5,2001

Hon. Michael K. Powell
Chainnan
Federal Communications Commission
445 12th Street, SW - Room 8-B201
Washington, DC 20554

Ex Parte
CC Docket Nos.98-141, 98-184

Dear Chainnan Powell:

In this letter, DSL.net Communications, LLC ("DSL.net") and InfoHighway
Communications Corporation ("InfoHighway") request that the Commission immediately
detennine, in response to the recent decision of the United States Court of Appeals for the
District Columbia Circuit in Ascent v. FCC, 1that the separate advanced services affiliates
ofSBC and Verizon, or of any other incumbent local exchange carrier ("ILEC"), are, and
have been since their establishment, subject to all of the obligations of Section 251(c) of
the Act. The Commission should detennine that existing interconnection agreements
between the parent ILEC and CLECs are, and have been, fully applicable to the advanced
services affiliate and direct ILEC advanced services affiliates to comply with the terms of
those interconnection agreements.

DSL.net is a high speed data communications Internet access provider that uses
digital subscriber line C'DSL") technology to provide high-speed Internet access service
to small and medium sized businesses, primarily in second tier cities throughout the
United States. DSL.net has provided service or installed equipment in over 375 cities.
InfoHighway's subsidiary, A.R.c. Networks, Inc. (dba/ InfoHighway), is a leading
integrated communications provider ofbroadband data and voice telecommunications
services primarily to small- to medium-sized businesses and tenants of multiunit
environments in major markets in the northeastern and southwestern United States.
Together, InfoHighway and A.R.C. are able to offer competitively priced, high quality
and high speed data and Internet services principally utilizing DSL technology.

In Ascenl v. FCC, the court detennined that "the Commission may not permit an
ILEe to avoid Section 251(c) obligations by setting up a wholly owned affiliate to offer
those services,,2 and that allowing "an ILEC to sidestep Section 25 I(c)'s requirements by

( 'J" ~;,.. •
' .. '.1, 'vOp:vs rec'd

<ABCDE

I Association o/Communications Enterprises v. FCC, 235 F. 3d 662 (D.C. Circuit January 9,
2001X"Ascent v. FCC').

2 235 F. 3d at 668.



simply offering telecommunications services through a wholly owned affiliate seems to
us a circumvention of the statutory scheme.',3 Although the court vacated only the order
approving the SBC/Ameritech merger,4 the court made clear that the reasoning of the
court was applicable to all ILECs. Apart from the broad sweep of the court's holding
quoted above, the court stated that "[i]t is important to note that although this case arises
out of a merger proceeding, the Commission's order has a broader application. Any
IlEC would be entitled, according to the Commission's logic, to set up a similar affiliate
and thereby avoid Section 251(c)'s resale obligation." Therefore, in vacating the
SHC/Ameritech Order, the court also for all practical purposes vacated the "broader
application" of the Commission's reasoning that would have permitted any ILEC to set
up a separate affiliate and avoid section 251 (c) obligations. More particularly, Ascent v.
FCC also effectively vacates any presumption that Verizon's advanced services affiliate
is not subject to Section 251 (c) obligations.

DSL.net and InfoHighway respectfully suggest, therefore, that Ascent v. FCC has
vitiated the Commission's previous policy favoring the concept ofILEC separate
affiliates. DSL.net and InfoHighway urge the Commission to immediately begin to deal
with implementation of the obvious consequences of the court's decision. DSL.net and
InfoHighway noted with interest that the Commission stated in the Oklahoma/Kansas
27/ Order that it would issue an order in the near future addressing these issues.s In that
order, the Commission should provide to industry the guidance suggested below.

The Commission should state clearly that any ILEC "separate" affiliate is fully
subject to Section 251(c) obligations. The Commission should state that any facilities or
telecommunications services of the affiliate are subject to requests for interconnection,
unbundled network elements, and resale at a wholesale discount under Section 251 (c),
pursuant to current and future rules of the Commission and state commissions
implementing that Section. The Commission should also state that existing
interconnection agreements between the parent ILEC and CLECs are fully applicable to
the advanced services equipment and services of the affiliate and that the separate
affiliate must comply with those interconnection agreements. The Commission should
direct ILECs to file tariffs for advanced services as dominant carriers. The Commission
should also make clear that ILECs must offer retail DSL offerings and that they may not
avoid their resale obligations under Section 25 1(c)(4) by attempting to characterize their
DSL offerings as non-retail offerings.

3 235 F. 3d at 666.

• Ameritech Corp. andSBC Communications, Consent for Assignment ofControl, Memorandum Opinion
and Order, CC Docket No. 98-141, FCC 99-279, released October 8. 1999.

SJoint Application by SBC Communications, Inc.. Southwestern Bell Telephone Company. and
Southwestern Be// Communications Services, Inc. d/b/a Southwestern Be// Long Distancefor Provision of
In-region, InterLATA Services in Kansas and Oklahoma, CC Docket No. 00-2] 7, Memorandum Opinion
and Order, FCC 01-29,' 252, n. 768. (January 22,2001).

----.---- _._- _..- - ------



The Commission should also state that any facilities and services of advanced
service's affiliates have been fully subject to Section 251 (c) obligations ever since the
affiliate was established. The Commission has no authority to waive statutory provisions.
Therefore, the Commission's "rebuttable presumption" that an fLEC separate advanced
services affiliate would not be subject to Section 251 (c) did not have the legal effect of
nullifying that Section of the Act even though the court only later determined that the
presumption contravened the Act. In short, any ILEC separate advanced services
affiliate was, and is, fully subject to Section 251 (c) from the moment it was established.
The Commission should explicitly detennine that any current or past refusal ofthese
affiliates to comply with Section 251(c) obligations, such as permitting resale ofretail
DSL service offerings pursuant to a wholesale discount under Section 251(c)(4), is and
was unlawful.

DSL.net and fnfoHighway do not expect the Commission in the context of this
letter to adjudicate any issue of liability ofdamages for any current or past refusal of an
flEC separate affiliate to comply with Section 251(c) obligations. In this connection, the
sac/Ameritech and Bell Atlantic/GTE merger orders did not purport to establish any
exemption from damages for the separate affiliate's refusal to comply with Section
251(c). Moreover, the mergers themselves, the acceptance of the merger conditions, and
decisions of the fLEC affiliate to ignore Section 251(c) obligations, were purely
voluntary on the part of these companies. Ofcourse, any refusal by an fLEC to comply
with Section 251(c) obligations after Ascent v. FCC is an egregious violation of that
section. Therefore, there is no basis to limit ILEC liability for damages for refusal, either
in the past or going forward, to comply with Section 251(c) obligations. The
Commission should specifically state that provision of advanced services through a
separate affiliate does not immunize the ILEC for damages caused to CLECs for failure
to comply with Section 251(c) obligations.

DSL.Net and fnfoHighway stress that it is particularly important that the
Commission issue the requested guidance as soon as possible. Absent this guidance,
ILECs will not readily comply with application ofSection 251(c) obligations to their
provision of advanced services. As explained in'the attached correspondence from
DSL.net to the Department of Public Utility Control ofConnecticut and the response of
the Southern New England Telephone Company ("SNET"), SNET is quite frankly
stalling in response to DSL.Net's request for resale of DSL service in that state in order
to disadvantage competitors. As further explained in that letter, it is critical that DSL
providers have the ability to resell DSL service pursuant to Section 251(c)(4), especially
in smaller markets.

As explained in the attached letter from InfoHighway to Verizon, Verizon's
transfer ofprovision ofadvanced services to its affiliate effectively tenninated the future
viability ofany expansion of InfoHighway's DSL business. As explained in that letter,
Verizon imposed discriminatory provisioning conditions on any resale of DSL service.
Verizon required ordering through non-standard interfaces. In flagrant disregard of the
purpose of line sharing, Verizon's separate affiliate required the customer to order a retail
line from Verizon, precluding InfoHighway from offering its DSL and voice service over



the same line, even though Verizon was able to do this (and prior to July 1,2000, Verizon
provisioned several DSL orders over InfoHighway's resold lines). InfoHighway believes
that Verizon's separate affiliate nominally agreed to pennit resale of its DSL service by
InfoHighway in order to attempt to evade any liability for damages for violation of
Section 251(c) while imposing a host of discriminatory requirements that effectively
negated any possibility of resale of DSL service on a commercially viable basis.

~JNZ--
Eric J. Branfrnan
Patrick J. Donovan

Counsel for DSL.net Communications, LLC
InfoHighway Communications Corporation

cc: Magalie Roman Salas (orig. +4)
Kyle Dixon
Dorothy Atwood
Glen Reynolds
Carol Mattey
Michelle Carey
Jane Jackson
Anthony Dale



January 3D, 2001

InfeHighwaytm
Ca .,-r

BY FACSIMILE AND BY OVERNIGHT MAIL

Lawrence T. Babbio, Jr.
Vice Chairman &t President
Verizon Communications, IDe.
1095 Avenue of the Amencas
New York, NY 10036

Dear Mr. Babbio:

By thiJ letter, A.R..e. Networks, Inc ("A.ltC.j md its panmt, InfoHipay
Communieations Corporation ("lnfoHighway"). requeat tbat VcriJon pro\lidc AllC. with
wbolesale adv~ed services, au a nondiscrimillatory basis, whether thrcueb Verizou'& regulated
enritiea or tbroup its advlDCCd services subsidiuy, Ben AtllDtie Network Data. Inc. ("'BANDi,
at I minimum in the following states: New York. MusachuSCUl, PeDIlI)'lvania, New Jersey,
CoaDocticut, Rhode lJlaDd. Marylllld, ad WashinetDn, DC. A.R..C. n:scrva the ript to request
similar treatmeDt in other stMe8. This requelt ia made both for reaold services. purIUIIlt to 41
U.S.C. § 2S1(c)(4) IDd for UNB·P, pun\Wlt to 41 U.S.C. §251(c)(3). III addition. A.R.C. Jeeb"
compensation for the damaaes suffered by its DSL busiDcss by virtue ofVerizon's reftIsal to
provide DSL lines for resale on a rcuonable and nondiscriminatory basis pun1W1t to 47 U.S.C. §
2S1(c)(4).

Tbcre bas been alODlhistory, datiq back to August 1999, ofA.l.e.'s attempts to obtain
n:aold DSL services &om Verizan and its predecellOl complDy, Bell Admtic. [believe that it is
necessary to recapit1llate this bistDIY briefly, in order to explain tbe Dataft of AJlC.'s current
requaL To support its provision ofDSL service oyer mold Bell Atlmuc DSL tiDes, A.R.C. first
ordered a n8-3 from BeU Adlatic-NY to c:aonect to Bell AtlIDtic-NY's ATM cloud in August,
1999. After DumeroUS dela)'l, tJUs n8-3 was tunaed up in November. 1999. A.R.C. 's first resold
ADSL line was tumed up in March, 2000. On April 6, 2000. Bell Atlantic sent I leaer to A.llC.
md other CUIUlmers. no1i.f)'iDa us that after July I, 2000, "responsibility for the provisioning of
ADSL service for resale wiU be tnDJition(ed} to the separate data affiliate aDd TIS (Telecom
IndusUy s.viccs] will DO IOD..- be directly involved."

Duriq tile period from Much to June. 2000. AR..C. bepa its rollout ofOSL service
resold from Bell At1aIic-NY. After a successtb1 rollout in New Yark. All.C. was pllDDi.q to
rollout the DSL service resold from Bell Atlantic eYel}'Wbere in ita service area. including MA.
PA, NI, cr, MD, and DC. Other thaD the April 6, 2000 Jeerer quoted lbove, BcD AdADg~ mldc
00 effort during that time period to intann A.R..C. bow the cru.sition would take place. or to
inform A.R.C. 01 any lCtion A.R.C. should or ~ould tab: to facilitate the tnDsition. A.R.C. 's
ronout came to an abrupt baIt with Vc:rizon's July 1 'iraDaition" to its "separate data affiliate'·
(BAND). The baIt in ARC.'s rollout was caused by ODC simple fact: BAND refDsed to
provision~mold DSL liDeI because it lICked the opctauCIlal processes, and lIlY OSS to do
so. At the tlme, A.R.C. pcrsonDel wvc infonneci by BAND pel'lODDCI that BAND wu "not

-... --- ----
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prepared" to take over the provisioninl of resold DSL service and, as one ofBen Atlantic's
representatives staled., "BAND bad clearly screwed this up."

mtimately, BAND Ipl!ed to accept DeW orders from AR.C. and other rescUers. There
were, however, significant conditions imposed upon such new orders and the continuation of
existing accoUDts. For A.Re. or another reseller to order DSL service from BAND, the end user
customer had to order a retail tim: from VeriZOJ1-NY. This requirement meant that InfoHighwIY
could not oft'er to its customers InfoHilhway's DSL service (ADSL service resold from Bell
Atlantic-NY combined with lnfoHigbway's 151 seMces, s\Lch 15 E-Mail. DNS hosting, etc.)
togclhu with their voice service line from InfoHipway, whereas Bell Atlantic could offer DSL
on a liDe sharing basis over the customer's existing voice line fiom BeJI Atlantic retail. Iu such,
the requirement (or & retail voice line from Bell Atlantic was a sbocking and anticompetitive
repudiation of the FCC's line sharing RqWremcnlS, desipd to assure that InfoHipway and
other rcIcllers cou1d DOt realistically offer competitive DSL service on a resale basis.

Further, this rcqWJ'emGlt I11C8Dt that the end uaer customer bad 10 receive a seplmle retail
bill for dialtonc service from Verizoo-NY. While Verizon offered to mail the paper billl to
A.R.C. instead of to the end users, &his appI'OKb ia unworkable &om the reseller's point ofview:
It nIqUires I reseller with 1000 custDmen to open up aad procCSl 1000 paper bills for the 1000
voice lines, instead ofreceiviq I sinlle couolidated clecttmUc bill. Moreover, because BAND
treated this order ofa voice line as a retail purchue, the rescUer was required to pay me retail rate
(wirhoul receiving the benefit of the 19.1% avoided cost discoUDt mandated by the New York
Public Service Commission), and to pay WCS tax on the yoice line.

In addition, A.JlC. and otber mellen were denied the ability to use the same wholesale
interfaces for pre-ordcriDa. ordering, provisionm., feplir. billiq1bnctionality that they were
a1racly wina for other scrvica. Inatad, they were required to \1Se a sepante proprietary
interface established by Bell Atlantic without my repnl to e.stablished indUltry standards for
wboleaale interfaces 01 without any collaboration &om its wholesale customers. suc:h as A.R.C.
The requirement ofwiDI two separate interficel obviously adds considerable COlt for a rescUer
seetin. to do busines& with Verizoo. Tbae requirements were discriminatory. iA that Bell
Atlantic-NY JmowiDaly ipond exiatiq wholesale interfaces, aDd the requirements ofcxistina
customers I1rcIdy using those intedices, aDd established proprietary interfaces that were
desip:d solely (or Intanct Service Providen sudJ IS AOL. purchasing direct from BAND.

The ''trInsitiOll'' to BAND th\&l crated two sees ofproblems for A.R.C. In the short run,
the provisioDiDg ofseveral orden that wen ia the midsr oftbe provi.tiODiag jInCtU WQ
sublrantWly delayed, while sewn! other firm onIcn that A.R.C. bad in haDd on July 1could not
be processed II all and therefore had to be ClDceUed. The loog nm problem 'NU, however, more
serioua. In fact, AJtC. ultimately concluded thlc tbe combiaatiOll oftbe multiple iDterfac~ and
the required retail pricing and billinl of the voice line (including sales tax) made it infeasible for
A.R.C. to COJltinue to offer resold Verizon DSL leMce. AAC. bar therefore reluctmtly notified
its OSL customers that it was servin, via Verizaa resold service that it will DO longer be able to
provide them this service.
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. A.llC: did not, bowcve~. reach this conclusi011 witbcut considerable thought and analysis.
Nor did we fail to endeavor to Induce Verizon to change its policies. Quite to the contrary, we
made substantial effons from the first time that BAND advised us of these conditions to
encourqe BAND to modify them 50 U to make it economically feasible for A.R.C. to resell
BAND DSl service, specifically raisinl with BAND personnel all ofttle problems with BAND's
oiferiDg that are set forth in this letter. Unfortunately, we were met at every tum with resistance
from BAND. The essence afBANO's position wu that, under the merger conditions, BAND
WII DOt required to resell advanced services at all, mel therefore, even if its resale offerings were
unworkable, A.R.C. wu not entitled to a more workable otfenn,.

For example, A.R.C. liked its trade usaciation, ASCENT, to raise these issues with
BAND in writing. Amy Mcintosh of BAND reaponded on July 21, cODcediDg that the ''interface
proccdurea ... between BAND and BA-NY may be cumbersome, but they are deligned to meet
the Meraer ConditioDS." Ma. Mclntoth also refused to provision orden over resold POTS or
ONE·P loops, claiming !bat BAND did not provision ita own customerI that way, uamg line
sharinS instead.

MI. McIntoah and the other BAND perICIIDIl were ofcourse relyiDg upon VerizoD'S
claim that the Federal Communieatials Commillion's ("FCC's' coDditiDaI approving the Bell
Ad_elOTE meraer autborized VerizoD and BAND to re1Ue to resell DSL liDeI, dillpitc the
exisfence oflbe resale~ ill 47 U.S.C. § 2Sl{cX4). That claim has always been of
dubioua validity, It best, siDee l10CbiDl in the Tc1ccammWlicatiODI Act of 1996 authorized the
FCC to armt exemptions from 47 U.S.C. § 2'sI(cX4). Vaizon WIS obviously aware that the
validity of Ibis claim wu doubttUlat the time tbal it Isn:ed to die Meraer CoDditions, aiDce it
i.m:luded aD additional "savinp cJauae" provision in the Merpi' ConditiODI to protect the merger
in the event that the purported exemption from ,47 U.S.C. § 2S1(c)(4) was declared invalid.
Moreover', Verizon proposed the separate aftUiate reqWrcmeDt to the FCC as a condition of the
voluntary merpr ofBeD Atlaatic and GTE. Funhermon, the FCC did D.Ot require BAND to
ignore any of ill obliptioDl UDder smion 251(c){4). AccontiDatY. VerizOll'S failure to permit
rIUlc of ill DSL service on Il'CIIOaable IDd DOadiICl"imiJlltDry basia PUfSUlDt to Sectioa
2~ l(cX4) wu purely voluntary, subjcdina illO liability for Iwm thereby caused to InfoHighway.

~ you are DO doubt aware, the Court ofAppeal' for the Dislric:t of Columbia Circuit bas
in &d dec*ed dlat purported exemption to be UDJawfbllDd invalidJ lbisavea VcriZOll with
two cboi",: it caD comiDue to oirer advanced HrYicea IbrouP BAND, in which case BAND
mult complY,with it! obliptiOlli under 47 U.S.C. §251(c), or itelll £r'IUferits o1fering of

I Auoci41itJIf ojCo",IIUI1Ik4IiDIIS ElIM'pI1Ja v. FCC elY No.9-14ofl, slip OJ) (D.C. Circui~
JIINIrY 9,2001). Tho Court••ioa came iD a case iDvolvina!be idadcal purpor1Id aemprion CQIItaincd
~ ~.FC~'I coaditi~ ~nMnl ... somewhat carlier SBC-Ameritedl raerpr. The two cues ant
iDdlltal,lIi.Ibable, and It II cJar dial dul purported exemptioa. ill the Vrrizlan colldilioal C1D be no mere
lawfbJ tbaD the pwpomd exemptioa in the SBC-Ameritecll mer'ler conditions.
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advanced services back to the regulated entities, WbICh are also obliged to comply with 47 U.S.C.
§ 2S1(c). Under either scenario, A.RoC. is entitled to resell VWOD'S DSL services without the
discriminatory conditions set fonh above. Moreover, under 47 U.S.C. i 2SI(c)(3) and the rulings
ofthc New Yort Public Service Commission1 and the FCcJ, AR.C. is entitled to sell VerizQn
DSL services over UNE-P tiDes.

In sum. it is A.R.C.'s II1d InfoHighway's position that Venzon's and BAND's conduct
since July 1,2000 bas violated the Telecommunications Act of 1996 and continues co do so. We
request the following:

I. Verizon i.mmediaIely permit A,ll.C. to sell Verizon's DSL service over its resold
llneI, using wholesale interfaces, in the states listed above.

2. Verizon immediately permit A.JlC. to resell VerizoD'S DSL service over its UNE.
P lines. uaina wholesale interfacet, in the stites listed above.

3. Verizoll isaue full credit A.R.C. Cor its purchl&e ofthe OS-3 !iDe to Vc:rizon's
ATM cloud IDd the d.ir'Kt IDd~ COlt related thereto, &om the inception ofA.R..C.'s use of
the JiDe, to die time wben Vaizon complies with iteIJIs 1and 2, above.

4. Verizon compeDJate A.R..C. far its out-of-pocket expmses, iJK:ludiDa but not
limieed to related hardware, pInOIUI81, marketinglDd advertising coltS, in ccmnecDon with
AllC. 's attempt to date to offer DSL over VerizoD liDa.

s. Vcrizan compeasate A.ll.C. Cor itilOit profits that resulted &om VerizOD'S
lUl1awfW conduct

We look forward to beariDa from you u soou u pouible so that we may begin to di8COlS
how 10 rcdresa the violatioas diIcuued Ibmte.

houedi", Oil MOIit»l o/Ut. eo-iulOll to u..iM IUW8 CDl&CmtUlf lhe PrDYi.riofl QfDigiUlI
SuIJJlt:riJJ" LiM s.mc•. NY PSC Cue No. oo-c-0127, Opiuion IIUt Order CaIccmiDa Verizaals
Whoiaale Pnmuon ofDSL~iIi_Opiaioq No. 00-12 (October 31. 2000).

T1&i7d Rqon A'IId Orrkr 011A«~ '" Cc Doc_ No. 98-141. FotI71/r R'IIort And OJTJ.r
fAt RICtJIUidDGIiDIt lit CCD«Jt.t No. 96-91. 11tirtiF"., Nota 0/Propos_~1I'fJl CC
Dot:Jw No. 9!-J47. SWl Fri.,Nolie. 0/PropasedJIII.",um, [" CC~No. 96-98. FCC 01-26
(.Re!. J8ItUlly 19,2001).
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Cc: Frederick D'Alessio
Paul Lacouture
Andrew D. Lipman, Esq.
Eric J. Branfman. Esq.
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Louise E. Rickard, Actina Executive Secretary
Department ofPublic Utility Control
10 Franklin Square
~ew Britain, Connecticut 06051

) ..)L~r
Sou1.llem I'ew Enjjlll:ld TelepbollC
310 Oran,c: Slnet
NI.., HaYIA. CoNwcUcut 06510
Phoae (203) 771·2.509
Fax (203) 498-7321

Keitla M. Krom
Genet':1l Attorney

January 18,2001

Re: Docket No. 01·01·17
Petition of DSLnet Communications, LLC Regarding Section 251(c) Obligations
ofThe Southern New England Telephone Company

Dear Ms. Rickard:

The Southern New England Telephone Company ('"Telco'') herein files this
LETTER RESPONSE with the Department ofPublic Utility Control ("Department")
regarding DSLnet Communications, LLC's (UDSLnet'') correspondence to the
Department dated January 10, 2001. In its correspondence. DSLnet requests that the
Department require the Telco to provide advance services at wholesale prices to
competitive local exchange carriers. DSLnct based its request on the United States Court
of Appeals for the District ofColwnbia Circuit"s ("Court'') recent decision I vacating the
advanced services' affiliate provisions of the SBCJAmeritech merger.2 DSLnet also
suggests that the Department adopt a 32% wholesale discount rate as an "interim"
discount rate subject to true-up after the Telco files the applicable cost studies. The Telco
submits that at this time any action based on the.Court's decision is premature and
unnecessary. Any action by the Department first requires that the Court's decision be
legally deemed final.

In addition, the Court's decision is subject to various patty actions, including the
Federal Communications Commission ("FeCi, who already requested that the Court
either clarify its decision or reconsider its decision. Finally, even after the Court
addresses these requests, any and/or all ofthe parties may appeal the Court's decision to
the United States Supreme Court. Thus, any action based on the Court's recent opinion is
precipitous and untimely as there are several procedural and substantive issues that have

I Aewjarj911 ofeommunjeatjons Ememriac:s y fCC. et. al, Docbt No 99.1441 slip op (0 C CI'C I ....9,200!). • . • .... - •.

1 Cp Be AnpljeatjgN QfAmtritg;b CAm Iran,forpr and SHC Cgmmynigerjppc Inc.. Tranlfnc. CC
Doclcet No. 98-141, Mnprepdym Painion and 0_ FCC 99-279, (rcJ. Oct 8, 1999).
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yet to be resolved. The Telco is not contending that the Department does not have
authority to implement any final Court decision. Rather, the Telco is simply stating that
any action at this time would be premature and potentially detrimental.

Moreover, the Telco 1S puzzled at DSLnet's suggestion that the Department
should arbitrarily adopt a 32% wholesale discount rate to the resale of such advanced
services. The Telco submits that, when and if wholesale discounts become appropriate,
the Department should follow its standard procedures in implementing such discounts.
The Telco must reiterate that, at this time, however, no such discounts are necessary as
the Court's opinion is not fInal.

Therefore, given the current status of the Court's decision, DSLnet's request is
without merit.

Service has been made pursuant to §16-1-1S of the Regulations of Connecticut
State Agencies.

Should there be any questions concerning this submission, please do not hesitate
to contact me.

Very truly yours,

:: - -



January 10,2001

Louise E.Rickard, Acting Executive Secretary
Department of Public Utility Control
10 Franklin Square
Kcw Britain, Connecticut 06051

Re: Resale Obligations For Advanced Services

Dear Ms. Rickard:

DSLnet Communications, LLC ("DSLnet'') respectfully requests the Department
ofPublic Utility Control (the "Department") to require the Southern ~ew England
Telephone Company, ("SNET'') to fulfill it's Section 251 (c) obligations of the 1996
Telecommunications Act to provide its advanced services at wholesale prices. The
United States Court ofAppeals For The District of Columbia Circuit Decision dated
January 9, 2001, No. 99-1441 ("Coun Decision") vacates certain requirements ofthe
SBC!Ameritech merger Order and now requires sac companies. including SNET, to
provide its advanced service&, i.e. ADSL, and Frame Relay for resale to competitive local
exchange carriers. Attached to this request is a copy ofthe recent Court Decision.

DSLnet applauds the Court Decision as its effect is in the public interest to
broaden the availability ofadvanced services to aU Americans. The benefits to
Connecticut consumers will be "jump started" by I) requiring SNET to meet its resale
obligation for advanced services immediately; and 2) ordering SNET to file cost studies
with the Department that support their proposed diSCO\D1t rate for advanced services, in a
timely manner. DSLnet recommends that in this interim period before the wholesale
discount has been approved, that the Department require SNET to provide an uinterim"
discount rate of 32%. This discount rate was adopted in Connecticut as a result ofthe
November 24, 1999, Decision in Docket No. 9S-06-17RE02, Application of the Southern
New England Telephone Company for Approval to Offer Unbundled Loops, Ports and
Associated Interconnc<:tion Agreement- Discount Rate. The interim discount rate could
be "trued up" on a retroactive basis.

Should there be any questions concerning this submission, please do not hesitate
to contact me at 203nS2·7440.

Very tn1Jy yours,

Wendy S. BluemUng
AVP- Regulatory Affairs

TOTAL P.04
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Louise E. Rickard. Acting Executive Secretary
Department of Public Utility Control
10 Franklin Square
New Britain, CT 06051

Re: Docket No. 01-01-17
Petition of DSLnet Communications, LLC Regarding Section 251 (c) Obligations
of The Southern New England Telephone Company

Dear Ms. Rickard:

This letter will respond to Mr. Keom's January 18 letter filed on behalf of SNET.
SNET seeks to delay the inevitable with two arguments. First, SNET suggests that since
the Court Decision is not final, its advanced services affiliate is exempt from any
obligations under Section 251 (c) of the Telecommunications Act of 1996 to allow
competitive local exchange carriers to resell its services. In support of this contention,
SNET represents that: ..the Court's decision is subject to various party actions, including
the Federal Communications Commission ('FCC'), who already requested that the Court
either clarify its decision or reconsider its decision." This representation requires
clarification. While the FCC has in fact filed a motion with the DC Circuit (attached
hereto), the motion in no way challenges the DC Circuit's finding that all incwnbent
LECs, including those utilizing the advanced services affiliate approach adopted by
SNET, are required by Section 251(c) to make their advanced services available for
resale. Indeed, the last paragraph of the FCC's motion makes it clear that the FCC's
interest is in limiting the DC Circuit's order to striking down the purported exemption
from Section 251(c) that the FCC's Order attempted to award to sac and its subsidiaries.
The FCC's concern plainly is that, given the severability clause in the FCC's merger
approval order, the FCC did not want the entire merger approval vacated. Rather, the
FCC wanted the merger to be allowed, subjecllo the Court's ruling that sac and its
affiliates are required to make advanced services available for resale pursuant to Section
251(c).

Moreover, we are aware of no other party to the DC Circuit decision (including
SaC) that has filed any motion for reconsideration or for a stay of the DC Circuit's order.
Thus, there is no reason to believe that the DC Circuit will not issue its mandate
imminently. While the DPUC could accept SNET's suggestion that it take no action until
the mandate issues, we believe that the public interest requires that the DPUC begin the
process of establishing SNET's obligation to resell advanced services now, as well as the
process of establishing an appropriate wholesale discount for such services. As a
practical matter, such a proceeding is likely to take a substantial time, during which
SNET could continue to be immune from its 251(c) obligations. During this time,
DSLnet and SNET's other advanced services competitors would be wrongfully
hamstrung in their ability [0 compete with SNET.
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The critical nature of the timing of the DPUC s action to the preservation of
competition in advanced services. particularly in less urbanized areas. cannot be
overstated. One of the three largest national independent providers of xDSL services.
Northpoint, filed for bankruptcy last week, announcing its intention to proceed with a
structured sale of substantially all of its business and assets. The stock prices of the other
two. Covad and Rhythms. are both down by more than 96% over their high prices last
year. DSLnet has not been immune from this market trend. As a result of these adverse
conditions in the financial markets. DSLnet announced in a press release last month that
it has decided to "slow down the deployment of our network into new territories." With
other independent xDSL providers adopting a similar strategy, the only means for
competition to SNET's xDSL service in such less urb:lI1ized areas is for independent data
providers to resell SNETs network, as contemplated by the Court Decision. It is
reasonable to infer that SNET's efforts to delay are motivated by a belief that if it can
simply defer the implementation of the resale requirement long enough, its xDSL
competitors may all be out of business. To avoid such an event, the DPUC can and
should issue an order requiring SNET to comply with its Section 251(c) obligations.
Other Connecticut providers of telecommunications services would also benefit from the
immediate availability of a wholesale DSL service offering from SNET as it will add a
desirable enhancement to the list of current wholesale products that they can offer their
Connecticut customers. DSLnet urges the Department to immediately order SNET to
provide wholesale advanced services, including DSL service, and to initiate a docket to
examine issues related to the wholesale offerings.

As its second basis to delay Department action, SNET professes being "puzzled"
that DSLnet would advocate the adoption of an "interim" discount rate of 32%
(potentially subject to true up) until the DPUC approves a permanent resale discount.
As I stated in my January 10 letter, this proposal is based upon the DPUC's November
24, 1999 Decision in Docket No. 95-06-17RE02. At page 20, that decision clearly
established a resale discount of 32% for all "residential services ... until the Telco has
produced an up-to-date avoided cost studythat has been reviewed and approved by the
Department:' The application of this discount to advanced services resold to residential
customers should not be puzzling. Residential xDSL is plainly a "residential service,"
and if it must be made available for resale (as the Court Decision requires), a
straightforward application of the DPUC's 1999 order would dictate the use of a 32%
discount one interim basis. I If SNET dislikes the level of the discount. it will. perhaps,
speed the development of their cost studies.

Should there be any questions concerning this submission, please do not hesitate
to contact me at 203/782-7440.

Very troly yours,

Wendy S. Bluemling
AVP-ReguJatory Affairs

That same decision established a resale discount of25.4% for all business services. DSL.net
proposes that this discount apply on an interim basis to advanced services resold to business customers.


